June 2005







	Insurance

Axa General Insurance Limited v. Clara Gottlieb and Joseph Meyer Gottlieb 
11 February 2005 - UK Court of Appeal 

The Appellants, Mr and Mrs Gottlieb were insured under a building policy with the Respondent, Axa General Insurance Limited, with effect from 31st August 1993 renewable on each 31st August.  During the policy period, there were four claims.  The 1st claim arose on 1 December 1993 in respect of dry rot damage after escape of water.  Interim payment for the sum of £34,559.99 was made before late September 1999 or very early October 1999.  Another payment was made in the sum of £25,480.25 after said period.  The 2nd, 3rd and 4th claims happened in 1994 in connection with water damage.  All the claims were paid before said period, namely late September or very early October 1999. 
It was found by the trial judge that in late September or very early October 1999, the Appellants made a fraudulent claim for alternative accommodation allegedly supplied by their builder as part of the 1st claim.  He also found that on 20 June 2000, the Appellants presented forged documents for settlement by insurer under the 2nd claim.  It was held by the trial judge that all sums paid by Axa, whether prior or subsequent to the fraud on the 1st and 2nd claims were to be recovered by Axa.  However, he rejected Axa’s claim that they were entitled to recover the amount paid in respect of the 3rd and 4th claims which were not subject to any fraud.

The Appellants appealed the trial judge’s decision on the ground that a fraudulent claim should have no effect on interim payments made prior to fraud in respect of genuine loss, so that their liability to repay should be limited to £25,480.25.  In response, Axa filed a cross-appeal on the trial judge’s decision on the 2nd point submitting that the trial judge should have held that the money paid prior to the fraud in respect of genuine loss suffered by the Appellants on claims (3) and (4) were recoverable.

Held

The issue of an appeal and cross appeal concerns the scope of effect of the common law rule relating to fraudulent
	
	
	insurance claim.  It is accepted by Counsel for Axa that in these circumstances, Axa’s cross- appeal can only succeed if the rule relating to fraudulent claim itself forfeits all claims during the relative policy year, including those already paid prior to late September or very early October 1999, when Mrs Gottlieb first became a party to the fraudulent claim being pursued against Axa.  There was no fraud committed in respect of the 3rd and 4th claims.  Counsel for Axa acknowledged that the cross-appeal could therefore only succeed if the fraudulent claim rule has an effect very similar to that of avoidance ab initio.  

There is no basic or reason for giving the common law rule relating to fraudulent claim retrospective effect on prior, separate claim which has already been settled under the same policy before any fraud occurred.  The common law rule relating to fraudulent rule should be confined to the particular claim to which any fraud relates.  Axa was therefore unable to recover the 3rd and 4th claims where no fraud was committed.  The cross appeal was therefore dismissed.

Applying The Star Sea [2003] AC 469, where all or part of a claim is fraudulent, or where fraudulent devices are used to promote a genuine claim, the insured cannot thereafter recover in respect of any part of the claim.  The rule applies to a claim which is initially honest, but later fraudulent, exaggerated or supported by fraudulent device.  The rule enables recovery from a fraudulent insured of all sums paid out in ignorance of the fraud subsequent to its commission, including any such sums relating to genuine loss in respect of which the insured was entitled to an indemnity apart from the effect of the fraud.

The rule relating to fraudulent claims operates generally in a manner which cannot be regarded as purely prospective. Save in some special condition, an insurance indemnity is payable from the moment an insured peril causes loss.  The effect of a fraudulent claim is retrospectively to remove or bar the insured’s pre-existing cause of action. It is concluded that the proper scope of common law relating to fraudulent insurance claims is to forfeit the whole claim to which the fraud relates, with the effect that the consideration for any interim payments made on that claim fails and they are recoverable by the insurer. In the circumstances, the Appellants had to repay £34,559.99 interim payments of the 1st claim, which had been given to the insured before the fraud committed, to the insurer.  The Appellants appeal was dismissed. 

	Shipping

Ji MacWilliam Co Inc v. Mediterranean Shipping Co SA, M/V “RAFAELA

16 February 2005 – UK House of Lords

Four containers of printing machinery were carried on board the vessel “RAFAELA S” from Felixstowe to Boston USA.  It was agreed that if any bill of lading was to be issued, it would have been issued by MSC in the form of a straight bill of lading.  The straight bill of lading would have provided for the delivery of the goods to Ji MacWilliam Co Inc, the consignee named in the straight bill of lading.  In a dispute arising from cargo damage, the consignee alleged that Section 1(4) of the Carriage of Goods by Sea Act 1971 and Article 1(b) of the Hague Visby Rules applied to the straight bill of lading in question.  Article 1(b) of the Hague Visby Rules stated that the contract of carriage applies only to contract of carriage covered by a bill of lading or similar document of title.  If Article 1(b) of the Hague Visby Rules applied to a straight bill of lading, the per package limitation under Article IV rule 5 of the Hague Visby Rules would have been applicable, resulting in a claim of the order of US$150,000.  On the other hand, if the straight bill of lading is akin to a sea waybill, which merely operates as a receipt, the Hague Visby Rules is inapplicable.  The US COGSA 1936 would then be applicable, restricting the claim to US$2,000.  MSC appealed the Court of Appeal’s findings in favour of Ji MacWilliam.

Held

Straight bills of lading were a familiar mercantile phenomenon in the early 1920’s.  They were not ignored in the Hague Rules negotiation.  If it was intended that the Hague Rules would exclude straight bills of lading, it would have stated clearly in the text of the rules. It is impossible to give a restrictive construction to section 1 so as to exclude straight bills of lading. The expression “bill of lading or any similar document of title” covered straight bills of lading.

The straight bill of lading in this case was a document of title, given that under its express terms, it must be presented to obtain delivery of the goods.  The carrier tried to equate the function of a straight bill of lading with that of a sea waybill.  In the hands of the named consignee, the straight bill is his document of title.  A sea waybill is never a document of title.  The differences between the documents include the fact that a straight bill of lading contains the standard terms of the carrier on the reverse side of the document, but a sea waybill is blank and straight bills of lading are inevitably issued in sets of 3 and waybills not. Except for the fact that a straight bill of lading is only transferable to a named consignee and not generally, a straight bill of lading shares all principal characteristics of a bill of lading.

There is no policy reason why the draftsman of the Hague Rules would have wanted to distinguish between a named
	
	
	consignee who received an order bill of lading and a named consignee who received a straight bill of lading.  There is no sensible commercial reason why the draftsman would have wished to deny the CIF buyer named in the straight bill of lading the minimum standard of protection afforded to the CIF buyer named in an order bill of lading.

Although Carriage of Goods by Sea Act 1992 treats straight bill of lading as sea waybill, Section 5(5) of the said Act specifically provided that it would not affect the Hague Visby Rules.  The terms of 1992 Act cannot alter the proper instructions of Article 1(b) of the rules.

In conclusion, the straight bill of lading is a “bill of lading or similar document of title” under Article 1(b) of the Hague Visby Rules. The liability of the carrier was therefore US$150,000 instead of US$2,000. The appeal by MSC was dismissed.
Personal Injuries

Ahmed Masood v. Chung Kau Engineering Company Limited
28 January 2005 – HK District Court 

The Plaintiff (P) claims damages against his employer for personal injuries (lower back sprain) suffered as a result of a slip and fall at a construction site whilst carrying 5 metal grout pipes each was about 6-7 metres in length and weighed about 20 lbs. 

P made his claim based on the employer’s breach of its common law duty of care, duty of care as an occupier under the Occupiers’Liability Ordinance Cap. 314 (“OLO”) and statutory duties. 

The Defendant’s (D) defences were that (i) the accident did not occur, (ii) even if the accident did occur, D was not negligent or in breach of the employer’s duty of care, the common duty of care under OLO or other statutory duties, (iii) if the court finds otherwise that D’s negligence / breach of duties did not cause P’s injuries, and (iv) P was contributorily negligent.

It is P’s allegation that he was under pressure to complete the task quickly, he therefore carried 5 pipes on his own over the shoulder instead of 1 to 2 pipes he normally would carry. Also, the path was wet and muddy.

It is D’s contention that the task of transporting pipes is a simple, common and frequent chore at construction sites that can be left safely to the workers to carry out without specific instructions.
Held

Judgment entered against D.  On balance, the accident did occur in the manner described by P.

The employee’s individual circumstances are relevant. An experienced employee may not require the same instructions, warnings or advice about risks on familiar and obvious

	matters as an inexperienced employee. However, even if the worker was an experienced worker in transporting pipes, given the nature of the task and the associated risks, D should still have given appropriate instructions for the task. To say nothing and to issue no instructions or warning are a dereliction of the duty of care employer owed to its employee. D did noting to ensure P did not lift an excessive load or to implement a safe system that limits the number of pipes to be carried.

Employer should give instructions for teamwork where working alone is inherently unsafe. D knew that the task is obviously dangerous for the employee to do alone.
Even certain safety trainings have been provided to the workers, it may still be insufficient to establish a proper safety regime for the health and safety of the worker in particular circumstances. Particularly in the case, P cheated and did not actually attend the training. He did not understand the Cantonese teaching medium. D has therefore failed to provide a safe system of work.
	
	
	Water, mud and building debris are usual features and those who work in construction sites must be aware of these obvious and usual dangers. The contention of P that wet and muddy ground makes site or path unsafe is rejected.

It is the employer’s duty to ensure compliance with the statutory regulations. As D has not carried out any risk assessment under the Construction Sites (Safety) Regulations Cap 591, Occupational Safety and Health Ordinance Cap 509 and the Occupational Safety and Health Regulations Cap 509A or given any directive, training or warning as to the task and manner of doing it, D was found in breach of the statutory duties under the said statutory provisions.

The Judge found no contributory negligence on P’s part as P only carried out the assigned task and he was under pressure from colleague to do the job quickly.




Wisdom of the Issue
Knowledge makes you humble, ignorance makes you arrogant.
(Chinese Proverb)
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