November 2006






SHIPPING

CAREWINS DEVELOPMENT (CHINA) LIMITED v BRIGHT FORTUNE SHIPPING LTD  
CAREWINS DEVELOPMENT (CHINA) LIMITED v HECNY SHIPPING LIMITED

27 July 2006 – High Court, Hong Kong SAR
Facts

The Plaintiff (P) was a Hong Kong exporter. Forty-five containers of footwear products were sold to a buyer called Artist Fashion Inc. (Artist Fashion) in Los Angeles. Freight collect “straight” bills of lading were issued by the Defendant (D) of each action. Upon arrival at the port of Los Angeles, the handling of the containers was undertaken by Trans-Union Group Inc. (TUG) pursuant to a sea freight agency agreement concluded with Bright Fortune Shipping Ltd. (Bright Fortune).

Twenty-three out of the 45 containers (Group A containers) of footwear products were delivered to the warehouse of Artist Fashion by TUG in the absence of presentation of the original bills of lading. Following the shipment of Group A containers, P had further shipped 22 containers of footwear products to Artist Fashion (Group B containers).

Shortly after the delivery of Group A containers, those containers were seized by a court order of the US District Court as there was an alleged infringement of the trademark of Burberry. The case was subsequently settled. Albeit the terms of which were undisclosed, the said footwear products had never returned to Artist Fashion and no payment was made by Artist Fashion to P as a result. 

Group B containers arrived at Los Angeles after the commencement of the Burberry trademark action. Upon notification of TUG, Artist Fashion refused to accept the delivery. As a result, 16 of which were seized by the US authorities and auctioned to defray storage charges. However, there was no information as to the sum so realized. P claimed damages for misdelivery of goods shipped under “straight” bills of lading without the presentation of their originals at a total sum of US$873,028.00. 
In turn, D in each of the actions brought a counterclaim in respect of freight in the sum of US$24,436.00 and a declaratory relief for any amount payable in respect of storage and demurrage in relation to Group B containers. 
Both Ds argued that P acted as an agent of Artist Fashion and there was an oral agreement between P, TUG and Artist Fashion that Artist Fashion would wire the money to P after the goods were received and the original bills of lading would be mailed to Artist Fashion for them to forward to TUG for record keeping purpose.
Both Ds further distinguished “order” bills and “straight” bills and argued that the requirement of presentation of original straight bill was contrary to the established principles of contract law. They argued that a straight bill did not have the transferable characteristics of an order bill since the bill itself contained the shipper’s order in relation to the delivery by naming the consignee and to no other person. Thus, for the purpose of business efficacy, the requirement of the production of an order bill was not included. In addition, both Ds argued that the bills of lading in question did not contain any express wording as to the requirement of presentation of original bills of lading for taking delivery and the court should not accept the invitation to impose such requirement to parties to a contract of carriage in the absence of a clearly expressed contractual intention.

Apart from the aforesaid arguments, Hecny Shipping Ltd. (Hecny) alone argued that it had not entered any contracts of carriage with P and that it was Bright Fortune who entered the contracts of carriage for 20 bills of lading under HCCL 50 of 2004. Those bills of lading were signed by Bright Fortune “As Agent Only” and were used in Bright Fortune form, albeit it was stated at the back of the bills that Hecny was the carrier. D argued that the approach was to give predominant effort to the face of the bills of lading.
Both Ds challenged P’s title to sue by submitting that nothing in the contracts of sale between P and Artist Fashion could establish P’s ownership to the footwear products. They also relied on the exemption of liability as provided by the bills of lading as follows:-

“2.(a)…The liability (if any) of the [Defendants] in respect of the Goods during the period commencing with their being loaded onto any sea going vessel and continuing up to and during discharge from that vessel or from another sea going vessel into which the Goods shall have been transshipped shall be determined in accordance with the provisions of the Carriage by Goods by Sea Act of the United States of America approved April 16, 1936 which shall be deemed to be incorporated herein…
(b) Save as provided in (a) hereof, the [Defendants] shall be under no liability in any capacity whatsoever for loss or misdelivery to the Goods however caused whether or not through the negligence of [the Defendants] [their] servants or agents or subcontractors or for any direct or indirect loss or damage caused by delay or for any indirect or consequential loss of damage…”

P argued that clause 2 should be excluded by the operation of Article III, rule 8 of Hague Visby Rules.
Besides exemption of liability, both Ds also argued that by clause 15 of the bills of lading and given the Burberry trademark action, they were at liberty to discharge the goods without any liability attached thereto. Clause 15 of the bills of lading, which read as follows:-

“DANGEROUS GOODS AND CONTRABAND…
If any Goods tendered for carriage without previous written declaration are or at any time…become contraband or prohibited by any law or regulations of any port or place of loading or discharge or call or any place during transit whether the [Plaintiff] is aware thereof or not such Goods upon discovery or at any time may be…discharged at any port or place or otherwise disposed of at [the Defendants'] or sub contractor's discretion without any liability attaching thereto and without prejudice to the [Defendants'] right to freight and any other charges payable hereunder…  The [Plaintiff] shall be liable to indemnify the [Defendants] against all loss damage expenses and liabilities (including taxes, penalties, and fines) suffered or incurred by the [defendants] as a result of the carriage of such Goods.”

Lastly, Bright Fortune argued that even if liability established, reliance upon the invoice value would not be appropriate because the goods in the Group A containers were counterfeit and no sensible trader would be prepared to buy the Group A containers unless a significant discount was offered to reflect the troubles he might face.
Held
There are three significant issues in the case: (1) whether presentation of an original “straight” bill of lading is a requirement for delivery; (2) the ambit of “discharge” within the meaning of Articles II and III, rule 2 of the Hague Visby Rules; and (3) the extent to which it is permissible to “read down” an exemption clause within a bill of lading so as not to defeat the main object of the contract of carriage.

Existence of agreement
After cross-examination, the court did not accept Bright Fortune’s allegation that there was any agreement Artist Fashion may take delivery of the footwear products without presenting the original bills of lading.

Carrier’s obligation to deliver 
The court did not agree with both Ds’ submissions. The rule requiring presentation of an original straight bill as a prerequisite of obtaining delivery had the advantage of simplicity of application and certainty, and would prevent confusion and avoid shipowners and their agents having to decide whether a bill is a straight bill or an order bill. The Court refused to depart from the reasoning in VOSS v APL Co. Pte Ltd. [2002] 2 Lloyd’s Rep. 707 and The “Rafaela S” [2005] 2 Lloyd’s Rep. 347.
In any event, a straight bill could not be equated with that of a sea waybill. Unlike sea waybills, a straight bill is a document of title and authorities and is used just like a classic bill in practice. It has the advantage of providing a seller with some security against default by the buyer, and the buyer of some assurance that the seller has shipped the cargo before he is required to make payment.
Further, the court held that even there was no express provision as to the requirement of presentation of the bills of lading, there would be a document of title implicitly in the express provision in the bills of lading showing that “any one of the bills of lading being accomplished the other to stand void”.
Identity of the carrier in HCCL 50 of 2004
At the back of the bills of lading, it contained a clause stating that Hecny was the carrier. When it becomes relevant, the other contracting party inevitably will refer to the definition of Carrier on the reverse of a bill of lading and in a position to take that definition at face value.
Ownership of the goods
The court held that a bailee was estopped from denying the title of its bailor and the court was satisfied that the property was not intended to pass until payment was settled by Artist Fashion. It was held that Hency was the comer. 
Exemption of liability
The contractual exemption and limitation of liability clauses can be said to be applicable in the case if Hague Visby Rules was no longer applicable at the time of misdelivery. Although Bright Fortune argued that the loss did not arise until after the goods had been handed over to TUG as a land carrier or its subcontractors, misdelivery took place at the point when the goods initially were delivered into the hands of TUG. 
However, by referring to The “Captain Gregos” [1990] 1 Lloyd’s LR 310 and Nikolay Malakhov Shipping Co. Ltd v. Seas Sapfor Ltd (1998) 44 N.S.W.L.R 371, the court concluded that the ambit of the obligations imposed by the Hague Visby Rules ceased upon discharge before clearance by the US customs, at which point TUG took possession of the footwear products. There is no justification for extending the concept of discharge beyond final unloading to embrace every act up to and including delivery of the goods. Article II states the scope and purpose of the succeeding articles. Article III rule 6 requires to be read consistently and together with Article II. The submission that misdelivery took place when the “care and custody element” of the Rules was still in force is plainly wrong. 
The exemption argument in each case must depend upon the wording of the particular clause. In this case, condition 2 of the bills of lading was applicable given the unambiguity of its wording. 
Liberty to discharge
The thrust of clause 15 is for providing a position for a carrier which unwittingly finds itself in the possession of “contraband” in the true sense or otherwise goods the possession of which attracts public criminal sanction, as opposed to alleged breach of a civil obligation.
Proof of loss
The court had no idea whether the Burberry trademark action was well founded. It was irrelevant to the sound arrived value at the time of misdelivery and there was no basis for departing from the established practice that P was permitted to rely upon the commercial invoice value of the goods as evidence of sound arrived value.
Counterclaim by the Defendants
If a consignee fails to take delivery of a cargo, a carrier would permit a shipper to take possession of the cargo subject to a lien for unpaid freight. However, both Ds did nothing to assist P to recover the cargo and thereafter were auctioned. They declined to find out and/or to inform the court to what extent all or any outstanding freight charges had been defrayed. The like point may be made with equal force in the context of demurrage and storage charges. They should not now be place at P’s door in light of Ds’ clear failure to inform P of the situation occurred.

As a result, both P’s claims and Ds’ counterclaims were dismissed.
INSURANCE

Shinedean Limited v Alldown Demolition (London) Limited & Anr
20 June 2006 – High Court, UK

Facts

The Respondent (R) employed the Appellant (A) to do demolition and excavation works at 113 Kirkdale Road, Sydenham. A negligently excavated a hole beside number 111 of the same road causing the flank wall of the property of Mr and Mrs Patel to collapse into the hole in the ground on 24 April 2002. The Patels brought proceedings around the period of the end of 2004 to the beginning of 2005. R had to bear the damages suffered by the Patels in the sum of £110,000.00 including costs and interest. R then sued A to recover its reasonably incurred costs of the Patels’ action and obtained default judgment for damages to be assessed against A. AXA were joined as the 2nd Defendant.

A had a Public Liability and Contractor’s All Risk Insurance Policy with AXA for one year from 5 September 2001. There were equivalent provisions both in the general conditions and in the public liability section of the policy that A should notify AXA immediately in the event of any loss, destruction or damage or event likely to give rise a claim, deliver to AXA all proofs and information relating to the claim and tender to AXA all necessary information and assistance to enable AXA to settle or resist any claim or to institute proceedings and the compliance with these terms. A notified AXA the incident on or about 25 April 2002. 
On 5 June 2003, AXA through their loss adjusters notified A’s brokers that they declined indemnity to A by reason of their failure to provide AXA with information and assistance in accordance with the policy. Evidence revealed that at least six requests for documents from A made by AXA’s loss adjuster before September 2002 but the bulk of the document only came to AXA more than two years later which were exhibited to a witness statement in the proceedings brought by the Patels.    
The trial judge concluded that AXA had not been prejudiced in any material way by the delay. The documents were supplied within a reasonable time and there had been no breach of the condition precedent under the policy. AXA were not entitled to decline to indemnity A.
Appeal was lodged on the grounds that the trial judge was wrong in law to find that prejudice to AXA was material and the judge failed to consider the consequence of the events after the time. It was inappropriate to import prejudice into whether there was a breach as insurers who could rely on a breach of condition precedent even if there is no prejudice.    

Held

Lord Justice May considered that the trial judge had applied a wrong principle. The insurers are entitled to have co-operation and relevant documents in good time in order to assess the potential liability and to take appropriate action which includes deciding to take control of the defence of the case. In his judgment, there are two potentially conflicting principles. It is commonplace that if one has to judge a reasonable time, one has to take all relevant circumstances into account. 
In his view, there is no absolute principle which includes or excludes as relevant to the question what a reasonable time is. Each case turned on its own facts but there was no determinative principle that a duty on the insured to provide relevant information within a reasonable time would not be broken if it turned out there was no prejudice to the insurers. In this particular case, A could not properly say AXA would not have been prejudiced after an enormous delay in supplying the documents to AXA. To provide the documents only two and a half years late and in the course of litigation seemed to be unreasonably late while most of the documents were in existence and the material information that could and should have been supplied much earlier. Should they had done so, AXA might not have been involved in the litigation. 

In allowing the appeal, he held that AXA were entitled to receive the information in good time, whether they were in the end prejudiced by failure to achieve this or not. Until they received the information, they could tell neither what it would be nor what they may wish to do. They could say its provision was overdue and that the failure to provide the information in good time was in fact a breach of the condition precedent.        

Sir Anthony Clarke MR agreed with the findings by Lord Justice May. He added that it was common ground of the court that where the insurer reasonably required relevant proof and information that may give rise a claim, the insured must deliver the same within a reasonable time. It was also common ground in the court that the performance of this obligation was a condition precedent to the insurer’s liability under the contract of insurance. The question in any case was whether or not the relevant information was provided within a reasonable time. What would amount to reasonable time would essentially be a question of fact and would depend on all the circumstances of the particular case. In this particular case, he agreed that the reasonable time had elapsed long before the relevant documents were provided to AXA.

The Appeal Judges unanimously allowed the appeal. 
PERSONAL INJURY
JERRY CHEN v. WHIRLPOOL (HONG KONG) LIMITED

14 July 2006 – Court of Appeal, Hong Kong SAR

Facts

On 10 December 1997, the Plaintiff (P) entered into a contract of employment with the Defendant (D) (the contract). D is a Hong Kong company and is a member of Whirlpool Group of companies of the US. The contract provided that P was to be stationed in Shanghai with responsibilities to Whirlpool Narcissus (Shanghai) Co. Ltd. (WN). WN is a joint venture between the Whirlpool Group and the well-known Shanghai Narcissus Co. which is a Mainland company. 
On 13 October 1998 P flew from Shanghai to Beijing in order to attend a conference held in a resort on the outskirt of Beijing. The conference was organized by the commercial department of WN. P was met at the Beijing airport and driven to the resort in a car driven by Mr. Zheng Guo Bin (Zheng), a Beijing resident who was employed by WN and was stationed at the Beijing branch office of WN. P was injured on the journey when the car had a head-on collision with a car coming from the opposite direction. The accident was caused by the negligent driving of Zheng.
The P and D had settled the employees’ compensation proceedings. P issued the common law proceedings against D for the damages for personal injuries suffered by him in the traffic accident. Suffiad J dismissed his action against D. P then appealed against the judgment of Suffiad J.  

Held

P’s appeal is dismissed by the Court of Appeal judges as he has failed to show that D is in breach of its contractual obligation or duty of care as an employer towards P.  

In the Court below, the judge held that there was an employment contract between P and D when P was required to work for WN. 

The judge below further held that D was the “general employer” of P and WN was the “employer pro hac vice”, which was translated by Lord Denning MR in Savory v. Holland & Hannen & Cubitts (Southern) Ltd. [1967] 1 WLR 1158 as a meaning of “employer for the time being”. Based on this concept, the service of P was completely transferred to WN which included the duty of care owed by D as an employer to its employee. WN, therefore, was wholly responsible for the safety of P instead of D. In other words, D owed no duty of care to P. 

However, the Court of Appeal judges opined that reliance on “employer pro hac vice” was not the only basis of the judgment in this case. After confirming that D was the employer of P, the court would examine whether D had breached his duty of care as an employer towards P. As an employer, he is required to provide a safe system of work for the employee. This duty is personal to the employer and cannot be delegated. 
In this case, D was specifically required under the contract to provide a car and a driver to P. Clause 7 of the contract stated that “…You will be entitled to a car and a driver which you may use at your discretion seven days per week.” The obligation here means that D had to provide a reasonably safe car and a reasonably competent driver to P. If D had fulfilled this obligation, D could not be said in breach of its duty to as an employer towards P if P was injured in a traffic accident. In view of the contractual arrangement for P to work for WN, this obligation was undertaken by WN but in terms of proper legal analysis, it was undertaken by WN for and on behalf of D. 
Counsel for P attempted to provide a very attractive argument on which liability of D can be grounded: D arranged for its contractual obligation of providing the car to be performed by WN on D’s behalf; Zheng was an employee of WN; Zheng’s negligence, which was admitted, is therefore, attributable to WN; WN’s or its employee’s negligence would be the negligence of D. 

This argument in fact failed to distinguish the personal liability of WN in discharging the contractual obligation or the duty of care on the one hand and the vicarious liability attributable to WN by reasons of its own employee’s negligence on the other hand. If Zheng was negligent, WN would no doubt that be liable as his employer towards a third party namely P because of vicarious liability. However, this is not in the nature of a failure of a personal responsibility by WN in discharging the contractual obligation or the duty of care which it had undertaken on behalf of D. To make it simpler, if P was to sue WN for negligence arising from the negligent driving of Zheng, in the absence of any special factors, WN cannot avoid liability due to vicarious liability. It would be a different consideration if P was to sue WN for breach of the contractual obligation or employer’s duty of care towards him as an employee. The mere fact that Zheng was negligent would not have assisted P. P must establish that WN was negligent in the first place in respect of the contractual obligations, which means P had to establish that WN had failed to ensure either the car was reasonably safe or that the driver was reasonably competent. This position will not be different if WN was not P’s employer but was merely discharging the contractual obligations or duty of care towards P for and on behalf of D.
Under the contract P was required to travel within China and elsewhere for his work. It is undoubtedly that P was in the course of his employment at the time of accident but again this factor would not by itself render WN personal liable because the ultimate question still depends on whether WN had been in breach of the duty which it had undertaken on D’s behalf in providing a reasonably safe car and reasonably competent driver to P. The evidence showed that Zheng had a driving licence for two years and during this period he had never been involved in a traffic accident. Zheng had always been the person chosen to drive executives of WN when they were on business in Beijing. WN had properly discharged this duty when it chose Zheng to be driver. The available evidence showed that he was a reasonably competent driver to be given the task by WN to transport P. If WN had not been in breach of this duty then D definitely was not liable for the injuries sustained by P. 
The appeal therefore was dismissed and an order nisi was made that P was to bear D’s costs of the appeal. P’s own costs were to be taxed in accordance to Legal Aid Regulations.  (

Wisdom of the Issue

A word aptly spoken is like apples of gold in settings of silver.
                                        (Proverbs 25:11)
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